PEARL C. HOPKINS, Appellant, v. GUY B.
HOPKINS, Respondent.
[1] Divorce-Foreign Decrees-Enforcement.-A divorce decree of a sister state incorporating a property settlement agreement requiring the husband to pay a certain sum in lieu of all payments of alimony and support money and byway of support and maintenance of the parties' children, but not segregating the amounts attributable to the wife and to the children, was not, after the children reached majority, so uncertain as to be [plaintiff] and their said minor children, the sum of One Hundred Fifty Dollars ($150) per month ... " in addition to certain lump-811ID payments that were to be made within three years from the date of the decree of divorce. The property settlement agreement also provided that "If the first party hereto [plaintiff] shaH at any time remarry, such re-marriage on the part of the party of the first part shall relieve second party [defe!!.dant] from the payment of any further alimony to the first party. But such marriage, if any such takes place, shall not relieve the party of the second part from the payment to the first party of such proportionate part of the monthly payments hereinbefore provided for as shall be reasonably necessary for the support, maintrnance, and education of their said children a.c; long as said children or any of them remains a minor and in the custody of the first party." In the present action, the trial court concluded as a matter of law that the Colorado "Judgment and Decree sought to be sued upon is too uncertain to be sued on and is unenforceable in California" (c/. Kahn v. Kahn, 123 Cal.App.2d 819, 824 [268 P.2d 151]), and entered judgment for defendant. Plaintiff appeals.
The uncertainty is said to arise from the fact that the property settlement agreement specifies a gross amount for the support of the wife and children, without segregating the amounts attributable to each, and that since the children have all reached the age of majority, defendant's obligation is limited to the support of plaintiff, who has not remarried. Relying on Kahn v. Kahn, 123 Ca1.App.2d 819, 823-825 [268 P.2d 151], defendant contends that the California courts are "without power" to determine the proportion of the total support obligation attributable to plaintiff, and thus that defendant's obligation cannot be enforced in California until plaintiff obtains a determination by a Colorado court of the proportion of the total support obligation attributable to her.
[1] In the Kahn case the court said that "if a wife seeks to recover the unpaid installments on her decree from another court and the amount of her award is the combined sum of alimony and child support and her children have attained their majorities and the court is unable to determine the portion intended for alimony as distinguished from the part allowed for child support, then the entire award of such decree is illegal and nonenforceable. Ca1. App.2d 696, 699 [125 P.2d 525J.) This proportion is indicated in part by the provisions of the property setth,-ment agreement itself for it is provided therein that in the event plaintiff should remarry defendant's obligation should be limited to the proportionate part of the monthly payment that is "reasonably necessary for the support, maintenance. and education of their said children as long as said children or any of them remains a minor ... " [3] The meaning of this provision may be ascertained by looking to the subsequent acts and declarations of the parties (Barham v. BaHi; am. 33 Ca1.2d 416, 423 [202 P.2d 289] , and cases cited), of which there was evidence presented in the trial of the present case.
